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Melanie Kemery, represented by J ohn P illes, J r ., Esq., appea ls the physica l 

performance por t ion  of the examina t ion  for  F ire F ighter  (M9999M) on  the basis tha t  

it  discr imina tes against  women . 

 

The examina t ion  ha d a  closing da te of March  31, 2010, and consisted of a  

wr it ten  cognit ive por t ion , a  wr it ten  teamwork por t ion  and a  physica l performance 

por t ion .  The appellan t  took the PPT on  Apr il 19, 2011 which consisted of th ree 

pa r t s, the obstacle course, the da rkened maze crawl, and the ladder  climb, and each  

por t ion  had a  passing poin t .  The ladder  climb and the da rkened maze were 

pass/fa il, i.e., candidates who performed the exercise faster  than  the passing t ime 

passed tha t  por t ion  of the exam, and those who perform ed the exercise slower  than  

the passing t ime fa iled.  The obstacle course ranked the candida tes, tha t  is, those 

candida tes who performed faster  than  the passing t ime (315 seconds) passed tha t  

por t ion  of the exam, and their  score was used in  the ca lcu la t ion  of their  fina l exam 

score.  The passing t ime for  the PPT was 5 minutes, 15 seconds (315 seconds), and 

the appellan t  completed the course in  6 minutes, 34.44 seconds (394.44 seconds).   

 

P r ior  to sta r t ing the obstacle course, a ll candida tes were required t o submit  a  

Medica l Clea rance form which  indica ted tha t  the candida te’s physician  determined 

tha t  it  was sa fe for  the candida te to pa r t icipa te in  st renuous physica l act ivity on  the 

test  da te.  Candida tes were informed tha t  t h is por t ion  of the test  involved st renuous 

physica l act ivit ies which  require st rength , endurance and speed.  A 44 -page 

Condit ioning Manual was made available to a ll candida tes tha t  expla ined the 

va r ious pa r t s of the PPT, including the obstacle course.  This manua l sta ted that  

the PPT “is designed to assess a  candida te’s capacity to accomplish  the ta sks 

ordinar ily performed by a  firefighter  while on  the job.  This is done by requir ing 

candida tes to perform a  ser ies of events tha t  simula te firefight ing act ivit ies which 

depend on  the physica l abilit ies required to perform the firefighter ’s job.  These 

act ivit ies include ca rdiovascula r  fitness, muscle st rength , muscula r  endurance and 

flexibility.”  The obstacle course event  consisted of act ivit ies involving walking, 

lift ing, and dragging and ca rrying var ious objects specific distances.  Candida tes 

wore 40-pound weighted vest s which  approximate the weight  of the clothing, 

equipment  and brea th ing appara tus tha t  a  firefighter  normally wears while doing 

those types of act ivit ies.  At  no t ime was any candida te a llowed to run  the course.  

They could walk as fast  a s they liked, but  running resu lted in  return ing the 

candida te to the beginning.  If they did it  twice, they were disqua lified.  Running 

was determined to be occur r ing when the thrust  of the dr iving leg was of sufficien t  

force to propel the leading foot  off the ground simultaneously.  Candida tes were 

inst ructed to wa lk br iskly or  as fast  a s possible.  They were a lso not  a llowed to drop 



the equipment , let  the ha lyard slip through the hands on  the  ladder  fly hoist , lower 

the simula ted ladder  box in  an  uncont rolled manner , or  skip any steps of the 

sta ircase on  the h igh -r ise pack ca rry. 

 

The obstacle course involved placing a  2½ inch  supply line hose weighing 55 

pounds over  the shou lder  and dragging it  75 feet .  The candida te then  unscrews a  

hydrant  cap from one hydrant  out let , and screws it  on  another  hydrant  out let  un t il 

it  is hand-t ight .  Fifty feet  away, the candida te must  then  lift  a  30 pound K -12 saw 

from a  box, ca r ry it  37.5 feet , and return  it  to it s box.  Moving 55 feet  away from the 

box, the candida te must  ra ise a  42 pound weight , simula t ing a  ladder  fly hoist .  

Then, a fter  picking up a  50 pound simula ted h igh -r ise pack, the candida te proceeds 

to ascend and then  descend a  6-step sta ircase six t imes.  He or  she returns the h igh -

r ise pack to it s or igina l loca t ion and then  drags a  1¾ inch  a t tack line weighing 50 

pounds 62.5 feet , then  back.  Twenty feet  from there, the candida te must  then  ca rry 

a  40 pound fire ext inguisher  50 feet , and replace it  in  it s or iginal spot .  The 

candida te then  proceeds to the 165 pound mannequin  to drag it  36 feet , walking 

backward.  Then the candida te ca rr ies a  simula ted debr is box weighing 50 pounds 

37.5 feet  away and then  returns it , before cont inuing ten  feet  to the  fin ish  line. 

 

On appea l, Ms. Kemery expla ins tha t  she is a  volunteer  firefighter  and is a  

female weighing 100 pounds and standing 5 feet  ta ll.  She contends tha t  the 

examina t ion  is discr imina tory, dispara tely impact ing female candida tes and giving 

preference to male candida tes.  She sta tes tha t  females a re genera lly shor ter  and 

lighter  than  males, and shor ter  persons have shor ter  running st r ides.  As such , she 

a rgues tha t  the passing t ime of five minutes, fifteen  seconds discr imina tes aga inst  

women.  In  a  supplement  to her  appea l, she sta tes tha t  th is por t ion  of the 

examina t ion  is invalid, a s there is no correla t ion  between the examina t ion  and the 

job and tha t  it  serves only to elimina te job applicants of a  protected class.  She 

request s documenta t ion  of th e success ra t io of male and female applicants on  the 

PPT. 

 

 

CONCLUSION 

 

The appellan t  a rgues tha t  female candida tes were dispara tely impacted as 

they a re genera lly shor ter  and lighter  than males, and shor ter  persons have shor ter  

running st r ides.  At  the ou tset , a  select ion  process must  be implemented which  does 

not  have adverse impact  on  the employment  oppor tunit ies of members of a  race, 

color , religion , sex or  na t ional or igin .  A select ion  inst rument  which  

dispropor t iona tely screens cer ta in  members out  is unlawfully discr imina tory unless 

the select ion  process or  it s components have been  valida ted, or  the user  otherwise 

just ifies them in  accord with  Federa l law.  Thus, the adverse impact  in  th is case 

rela tes to the appellan t ’s gender , which  is a  protected class, not  on  her  sta ture or  

height , which  is not  a  protected class. 



 

The mer it s of the appea l of examina t ion  va lidity require a  discussion  of the 

background of th is examina t ion .  In  October  1977, the United Sta tes Depar tment  of 

J ust ice (DOJ ) filed a  federa l lawsuit  against  the Depar tment  of Civil Service
1
 (CSD) 

and twelve New J ersey cit ies (“consent  decree cit ies”) under  42 U.S.C. §§2000e et 

seq.  (“Tit le VII”).  In  th is act ion , the United Sta tes At torney Genera l a lleged tha t  

the Sta te and the consent  decree cit ies were engaged in  a  pa t tern  and pract ice of 

unlawful employment  discr imina t ion  against  black and Hispanic persons with  

respect  to h ir ing and promot ion  in  the fir e depar tments of the defendant  consent  

decree cit ies.  On May 30, 1980, the DOJ , CSD, and  the consent  decree cit ies 

en tered in to a  consen t  decree, which  was approved by the federa l cour t .  Under  the 

consent  decree, CSD was required to develop a  new test  for  firefighters.  The decree 

sta ted: 

 

The Civil Service examina t ion  select ion  process components a re to 

consist  of a  wr it ten  examina t ion  used solely on  a  qua lifying basis and a  

job-rela ted physica l performance examina t ion  and/or  such  other  job -

rela ted and nondiscr imina tory select ion  device as the Chief Examiner  

may choose in  h is discret ion  to u se as a  ranking device in  conformity 

with  the New J ersey Civil Service Law, N .J .S .A. 11:1-1 et seq., and the 

Civil Service ru les and regula t ions promulga ted thereunder…...  

 

The decree permit ted DOJ  to object  a t  any poin t  in  the select ion  process, and 

the federa l cour t  reta ined jur isdict ion  over a ll ma t ters covered by the decree and to 

hear  a ll disputes.  The consent  decree directed CSD to complete a  validity study for  

a  new test , and to provide the DOJ  with  a  copy of the study, together  with  a ll da ta  

rela t ing to test  performance, job analysis and adverse impact .  In  addit ion , the 

decree provided for  DOJ  review of the racia l breakdown of the examina t ion 

applicants; the racia l breakdown and item ana lysis of the test  resu lt s; and the racia l 

breakdown of any resu lt ing firefighter  eligibility list .  The decree a lso required that  

the Sta te conduct  a  thorough job ana lysis in  a  manner  consisten t  with  the Uniform  

Guidelines of Em ployee S election  Procedures, 28 C.F .R. 50.14 (“Uniform 

Guidelines”) and other  professiona lly accepted standards.  At  th is poin t , it  is noted 

tha t  these guidelines define adverse impact  a s “a  select ion  ra te for  any race, sex, or  

ethnic group which  is less than  four -fifths (4/5 or  eighty percent ) of the ra te for  the 

group with  the h ighest  ra te.  ...” (sect ion  4.d).   The “four  fifths ru le” establishes a  

numerica l basis for  drawing an  init ia l in ference for  adverse impact .  

  

In  1989, the DOJ  applied to the Cour t  to compel the Sta te to use new 

select ion  procedures for  the en t ry-level firefighter  exam inat ion  in  the consent  

decree cit ies because blacks had scored lower  than  whites on  the physical 

performance test  administered in  1989.  In  1990, the pa r t ies en tered in to a  
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supplementa l consent  decree concern ing the test ing of firefighters.  The 

supplementa l consent  decree required the Depar tment  of Personnel
2
 (DOP) to use 

procedures to test  and cer t ify candida tes “which  do not  have an  adverse impact  on  

blacks and Hispanics or  which  have been  shown to be job-rela ted in  accordance with  

professiona l t est ing standards and federa l law.”  Supp. Decree a t  ¶ 5.  This decree 

required the Depar tment  to conduct  a  new job ana lysis for  the posit ion  of 

firefighter , and to modify and/or  redesign  the physica l performance test  or  any other  

component  of the select ion  procedur e.  (¶ 6).  The decree sta ted tha t  in  conduct ing 

th is job analysis, the Depar tment  must  “adhere to the requirements of professiona l 

t est ing standards, federa l law, and the terms of the 1980 consent  decree and th is 

supplementa l order .”  (¶ 8).  In  addit ion , t he Depar tment  could reappra ise the 

writ ten  test  and the rela t ive weights to be accorded to the writ ten  and physica l 

t est s, and otherwise modify the en t ry level select ion  device, in  ligh t  of the resu lt s of 

the job ana lysis.   

 

The decree provided for  DOJ  review of the job ana lysis and every other  stage 

of t est  development .  The supplementa l consent  decree required the DOJ  to make 

it s exper t  consultan ts ava ilable to the Sta te and manda ted tha t  the DOJ  and Sta te 

a t tempt  to resolve any disputes over  perceived deficiencies in  the test  development .  

(¶ 12).  It  a lso provided tha t  in  the event  of a  dispute, the DOJ  or  the Sta te “may 

apply to the Cour t  for  resolu t ion  by expedited mot ion  or  summary proceeding.” 

(¶ 13). 

 

Pursuant  to the requirements of the supplementa l consent  decree, the 

Depar tment  developed a  new Fire F ighter  t est .  To ensure t ha t  a  h igh  quality 

examina t ion  was developed, DOP commit ted more than  21,000 hours of sta ff t ime to 

the design  and development  of the firefighter  examina t ion, a t  a  cost  exceeding  $3 

million .  The development  process began in  1990 when the Depar tment  in it ia ted a  

job analysis of the ent ry-level firefighter  posit ion , which  was completed in  October  

1995 a fter  five years of extensive resea rch .  DOP set  for th  it s resea rch , da ta  and 

conclusions in  a  F ire F ighter  job analysis study.  The DOP, with  input  from Dr . 

J oyce Hogan, an  exper t  consultan t  for  the DOJ , examined the firefighter  job and 

collected da ta  descr ibing the basic ta sks, du t ies and responsibilit ies, a s well a s the 

knowledge, skills and abilit ies necessa ry for  successful job performance.  In  

collect ing this da ta , which  included a ll factors of the job, such  as behaviors, ta sks 

and knowledge tha t  a re cr it ica l for  successful job performance, the Depar tment  

reviewed current  lit era tur e and ava ilable job analysis studies, observed incumbent  

firefighters and conducted job analysis panels with the incumbents and their  

supervisors.  In  November  1992, a fter  review by the DOJ , DOP administered an  

in it ia l J ob Ana lysis Quest ionna ire (“J AQ”), which  was dist r ibuted to approximately 

900 incumbent  firefighters from 56 pa id fire depar tments.  F rom December  1993 

through February 1994, based on  lower  than  ant icipa ted responses on  the in it ia l 
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J AQ, a  revised J AQ was administered to a  sample size of appr oximately 500 

firefighters in  18 jur isdict ions, including the 12 consent  decree cit ies.  Gender  could 

not  be considered in  the job ana lysis a s there was only one female in  the popula t ion 

tha t  responded to the quest ionna ire and received a  job eva lua t ion by a  supervisor . 

 

According to N .J .A.C. 4A:4-2.2, the Commission  has the au thor ity to 

determine the most  appropr ia te select ion  inst rument  to use in  a ssessing candida tes 

in  a  given  compet it ive t it le.  In  the subject  t it le, a  decision  was made to select  

individuals for  appoin tment  by using the test ing format  der ived from the job 

ana lysis.  Three dist inct  a reas of abilit ies were ident ified in  the job ana lysis a s 

equa lly impor tan t  to per forming the job of a  F ire F ighter : cognit ive, physica l 

performance and a  th ird a rea , which  was neither  cognit ive nor  physica l in  na ture, 

refer red to as situa t iona l judgment  by the Commission .   

 

The Commission  was assisted in  va lida t ion  effor t s for  the PPT por t ion  of the 

examina t ion  by na t iona lly known exper t  Dr . Deborah  Gebhardt  of Human 

Performance Systems, Belt sville, Maryland, who has substant ia l exper ience in  the 

design  of physica l performance test s for  firefighters in  a  number  of jur isdict ions.  

Dr . Gebhardt  conducted a  concur rent  va lidity study to assess physica l performance.  

She used two samples for  the study, and the second sample consisted of 21 women  

F ire F ighters from ou tside of the Sta te of New J ersey, and four  female Fire F ighters 

in  New J ersey.  Although 33 women in tota l had been  recru ited, some were 

elimina ted as they did not  return  mater ia ls, had a  conflict  with  test ing da tes, 

repor ted in jur ies or  illnesses which  precluded them from par t icipa t ing, were ca lled 

out  to fires, were unable to reschedule, or  simply did not  show up.  Dr . Gebhardt  

repor ted tha t  in  a ll test s men (n=199) performed bet ter  than  the women (n=25).  

However , the women’s mean scores expressed as a  percentage of the men’s mean 

scores for  the fina l mean t ime showed tha t  men out -performed women by 13.8%.  

She sta t ist ica lly examined severa l cu toff scores  on  the pass/fa il ra tes of the tota l 

sample by gender  and ethnicity, and the passing poin t  was set  to reflect  a  minimally 

acceptable performance.  The passing poin t  of 315 seconds (rounded up) reflect s an  

expected mean job performance of 10% (rounded up), i.e., 90% of the sample passed 

the test  with  th is t ime.
3
  Examined by gender , a t  315 seconds, men passed a t  a  ra te 

of 90.4% and women passed a t  a  ra te of 76%.  At  th is level (10%), the women’s 

passing ra te was grea ter  than  80% of the men’s passing ra te, th us sa t isfying the 

four-fifth s ru le.  The examina t ions used to test  these a reas were approved by the 

DOJ , which  provided input  on  var ious issues including the set t ing of the passing 

poin ts. 
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 It  is n oted th a t  on e st andar d devia t ion  from th e mean  was 304.34 seconds, over  10 seconds fa st er  

than  th e passing poin t . 

 



The test  plan  for  the PPT was developed and the passing poin ts for  each  

por t ion  of the PPT were set  to measure the cr it ica l physica l abilit ies needed by an  

en t ry-level F ire Fighter .  These passing poin ts were set  in  accordance with  the 

Uniform Guidelines  and other  genera lly accepted psychometr ic standards.  For  the 

obstacle course por t ion  of the PPT, a  wide var iety of physica l fitness, work samples, 

and physica l ability measures were studied, and the job ana lysis relied on  work 

sample measures and ability assessments for  the resu ltan t  t est  plan .  The physica l 

abilit ies to be tested were determined to be those listed above, ca rdiovascular  

fitness, muscle st rength , muscula r  endurance and flexibility, a s resea rch  indica ted 

tha t  these physica l abilit ies a re rela ted to job performance for  physica lly demanding 

jobs.  A work-or ien ted physica l ability test  was developed and approved by the DOJ .  

Incumbent  F ire Fighters took the PPT
4
 and their  t est  performances were eva lua ted 

by a  panel of Subject  Mat ter  Exper t s (SMEs), persons who a re proficien t  in  the field 

of firefight ing.  The cutoff poin ts for  a ll th ree por t ions of the PPT were set  in  

accordance with  normal expecta t ions of proficiency in  the work force, i.e., they were 

set  with  minimum expecta t ions for  successful versus unsuccessfu l job performance.  

The SMEs eva lua ted actua l performances of incumbent  F ire F ighters and 

determined the poin t  below which  the candida te would not  be successful on  the job.  

For  the obstacle course, the passing poin t  was set  a t  5 minutes and 15 seconds.  The 

appellan t  exceeded th is t ime by 1 minute, 19.44 seconds, and thereby fa iled the 

examina t ion .   

 

As noted above, the examina t ion  was not  a  spr in t ing race or  limited solely to 

ca rdiovascula r  fitness, bu t  included a ll the physica l ability measures needed for  

successful job performance.  Candida tes were required to perform walking, heavy 

lift ing, and dragging and ca rrying var ious objects specific distances.  No running 

was a llowed, and as noted above, if any candida te was found to be running, they 

were resta r ted.  If they did it  again , they were disqua lified.  The appellan t  has not  

provided persuasive a rguments tha t  this por t ion  of the examina t ion  was invalid, 

had a  dispara te impact  on  females, tha t  th is por t ion  of t he test  does not  

demonst ra te a  reasonable measure of job performance, or  t ha t  th is por t ion  is 

otherwise unlawful and developed to elimina te job applicants of a  protected class.  

 

ORDER 

 

Therefore, it  is ordered tha t  th is appea l be denied. 

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  ju dicia l forum. 
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 It  is n oted tha t  th ese in cumbent s r eceived no t ra in ing on  how to t ake th is examinat ion  pr ior  to 

their  per formances. 


